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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC18-01838 
CASE NAME: MAIN STDEV LLC VS HEPPNER 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT SANCTION COUNSEL FOR 
FAIL URE TO APPEAR, DISPO CASE AFTER ARBITRATION 
* TENTATIVE RULING: * 
 
Vacated. 

  

  
 2.  TIME:  9:00   CASE#: MSC18-01838 
CASE NAME: MAIN STDEV LLC VS HEPPNER 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY MAIN STDEV LLC, 
* TENTATIVE RULING: * 
 
 

Before the Court is a Petition to Confirm a Contractual Arbitration Award ("Petition To Confirm") 

filed by petitioner/plaintiff Main StDev LLC ("Main St" or the "LLC "). For the reasons set forth, 

the Petition to Confirm is granted, and the Final Award is confirmed. Respondent/defendant 

Dana Heppner's request to vacate the award is denied.  

Petitioner Main St shall prepare a proposed judgment, and serve a copy of the proposed 

judgment on respondent Ms. Heppner. The proposed judgment shall attach a copy of the Final 

Award dated March 10, 2021 as a properly tabbed exhibit to the judgment. (Cal. R. Ct. 

3.1110(f).)  

 

 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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Factual Background 

This dispute arises out of a buy-out provision in an operating agreement governing Main St. The 

facts set forth are taken from the Final Award dated March 10, 2021. (Pet. To Confirm 

Attachment 8(c).) 

The LLC was formed in 2015 for the purpose of acquiring a retail building located at 2600 N. 

Main Street in Walnut Creek (the "Property"). The two members of the LLC were Kevin Balstrieri 

("Kevin") and Randy Heppner ("Randy"). Defendant/Respondent Dana Heppner ("Respondent" 

or "Ms. Heppner") is Randy's widow. 

The LLC filed this action seeking to compel arbitration of the parties' dispute pursuant to Section 

10 of the Operating Agreement for the LLC. The Court previously found the parties agreed to 

arbitration and granted the petition to compel arbitration by order dated January 28, 2019.  

The arbitration was conducted through JAMS before the Hon. William J. Elfving (Ret.) in multiple 

phases. A copy of the 18-page Final Award of the arbitrator dated March 10, 2021 is attached to 

the Petition to Confirm and includes the exhibits referenced in the Final Award. (Pet. To Confirm 

Attachment 8(c).) The Final Award was served on the petitioner and respondent by mail on 

March 25, 2021.  

The LLC filed its Petition to Confirm the Final Award on April 14, 2021. The proof of service of 

the Petition to Confirm shows the Petition to Confirm was served on Ms. Heppner by mail on 

April 13, 2021. Thirty days later, on May 13, 2021, Ms. Heppner filed a response to the Petition 

to Confirm identified in the caption as "Objection to the Petition for Arbitration Award" but titled in 

the text and footer as a "Petition to Vacate Arbitration Award" ("Response").  

Standards Governing Judicial Review of Arbitration Award 

The Court in EHM Productions, Inc. v. Starline Tours of Hollywood, Inc. (2018) 21 Cal.App.5th 

1058 summarized the Court's limited role in addressing a petition to confirm an arbitration 

award: 

Once a petition to confirm an award is filed, the superior court 

must select one of only four courses of action: It may confirm the 

award, correct and confirm it, vacate it, or dismiss the petition. 

[Citation omitted.] "[I]t is the general rule that, with narrow 

exceptions, an arbitrator's decision cannot be reviewed for errors 

of fact or law." [Citation omitted.] Under section 1286.2, the court 

may vacate the award only under " 'very limited circumstances.' " 

[Citation omitted.] Neither the trial court, nor the appellate  court, 

may "review the merits of the dispute, the sufficiency of the 

evidence, or the arbitrator's reasoning, nor may we correct or 

review an award because of an arbitrator's legal or factual error, 

even if it appears on the award's face. Instead, we restrict our 
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review to whether the award should be vacated under the grounds 

listed in section 1286.2. [Citations.]" [Citations omitted.]  

(Id. at 1063-1064.) 

Untimely Response to the Petition to Confirm  

Under Code of Civil Procedure § 1290.6 and the case law, a response to a petition to confirm an 

arbitration award filed with the Court within 100 days after service of the award on the parties 

requires a party who opposes the petition and seeks to vacate the award to file a response 

within 10 days of service of the petition. (Code Civ. Proc. § 1290.6; Evans Prods. Co. v. 

Millmen's Union No. 550 (1984) 159 Cal.App.3d 815, 819; Santa Monica College Faculty Assn. 

v. Santa Monica Community College Dist. (2015) 243 Cal.App.4th 538, 544-545.) If the 

opposing party fails to timely file a response to the petition within 10 days, plus the additional 

time allowed for service by mail under Code of Civil Procedure § 1013, then "[t]he allegations of 

the petition are deemed to be admitted by the respondent." (Code Civ. Proc. § 1290.) 

Code of Civil Procedure § 1286.4(a) "conditions the court's power to vacate on the petition or 

response requesting such relief being 'duly served and filed.' [Citation omitted.]" (Rivera v. 

Shivers (2020) 54 Cal.App.5th 82, 94.) Failure to file a timely response seeking to vacate the  

arbitration award in response to a petition to confirm the award within the 10-day deadline 

provided in Code of Civil Procedure § 1290.6 deprives the Court of jurisdiction to vacate the 

award. (Id. at 93-94 ["Section 1286.4 conditions the court's power to vacate on the petition or 

response requesting such relief being 'duly served and filed.' [Citation omitted.] ¶ Because 

Rivera's response to the petition to confirm was not filed and served within 10 days of the 

petition, it was not 'duly served and filed,' and thus the trial court had no authority to hear it."]; 

Santa Monica College Faculty Assn. v. Santa Monica Community College Dist., supra, 243 

Cal.App.4th at 544-545 ["The filing and service deadline for a petition to vacate is jurisdictional; 

noncompliance deprives a court of the power to vacate an award unless the party has timely 

requested vacation in response to a petition to confirm. [Citations omitted.]"].) 

No Grounds to Vacate Final Award 

The Petition to Confirm was timely filed under Code Civ. Proc. §§ 1288 and 1288.4. Even if the 

Court considers Ms. Heppner's Response, an award by an arbitrator under a contractual 

agreement to arbitrate is not subject to judicial review except for grounds listed in Code of Civil 

Procedure § 1286.2. (Oaktree Capital Mgmt. v. Bernard (2010) 182 Cal.App.4th 60, 68.) As a 

general matter, except on very narrow grounds, the Court cannot review the sufficiency of the 

evidence or the validity of the arbitrator's reasoning, and the Court does not review the award for 

errors of fact or law. (Moncharsh v. Heily & Blasé (1992) 3 Cal.4th 1, 11 ("Moncharsh"); Richey 

v. AutoNation, Inc. (2015) 60 Cal.4th 909, 916-917 ("Richey").) The arbitrator may make his 

decision based on principles of equity and justice. (Moncharsh, supra, 3 Cal.4th at 10; Richey, 

supra, 60 Cal.4th at 917.) 

The Court has reviewed the 18-page Final Award, which is also supported by extensive 

documentary exhibits referenced in the Final Award as support for the arbitrator's findings and 
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conclusions. The Final Award is a well-organized and well-reasoned statement of decision, 

setting forth the witnesses and evidence considered, the issues addressed and the arbitrator's 

conclusions regarding the three phases of the arbitration conducted over the period from 

November 2019 to January 2021. The Final Award is detailed, seemingly impartial, and 

otherwise facially valid. The burden is on Respondent to demonstrate that grounds exist to 

vacate the Final Award under Code of Civil Procedure § 1286.2. (Comerica Bank v. Howsam 

(2012) 208 Cal.App.4th 790, 826 [party objecting to award has burden of showing error by the 

arbitrator].) 

Respondent's Objections to the Final Award 

Respondent objects to the Final Award for many reasons. Her Response cites "corruption" 

because the arbitrator (1) did not dismiss the arbitration for "lack of merit" supposedly because 

of the financial gain of conducting the arbitration, (2) rejected evidence that the LLC's counsel 

tried to "bully and extort her 50% interest" in the LLC and the Property, (3) allegedly enabled 

"thievery against a widow," apparently in part based on the arbitrator's refusal to find the 

Operating Agreement was fraudulent or not validly entered into by Kevin and Randy without 

their spouses, and (4) rejected Respondent's position that the buy-out provision was not 

properly exercised by the LLC under the terms of the Operating Agreement. (Response p. 1, l. 

24 - 2, l. 6; p. 2, l. 26 - p. 3, l. 1; p. 3, ll. 1-3; pp. 4-5 [listing 17 items of alleged error].) She 

contends the arbitrator failed to take into account certain evidence in calculating the buy-out 

amount and improperly calculated the buy-out amount for her 50% interest. (Response p. 3, ll. 

6-11.) She also contends the attorneys' fee award was improper and she was improperly denied 

a request for more time to hire counsel to oppose the fee award. (Response p. 3, ll. 11-12.) 

 1. Payment for Conduct of Arbitration 

The parties agreed to arbitration under Section 10.1 of the Operating Agreement, which 

recognizes fees would be incurred for the services of the arbitrator and provides the arbitration 

fees and costs would be "borne equally by the parties." (Pet. To Confirm Attachment 4(c).) The 

fact that the arbitrator was paid for his services and did not dismiss the arbitration, in the face of 

an arbitration clause agreed to by the parties, does not support a finding of corruption as 

Respondent alleges. (Code Civ. Proc. §§ 1286.2(a)(1)), 1286.2(a)(2) and 1286.2(a)(3).) 

2. "Deceitful" Hiring of Appraiser and Disclosure of 25-Year Lease 

Respondent's position that counsel for the LLC "deceitfully" hired an appraiser and failed to 

disclose the 25-year lease of the Property to Bali Construction is contrary to the findings in the 

Final Award. (Response p. 2, ll. 9-14.)  The arbitrator's recitation of the facts shows that Kevin 

reached out to Ms. Heppner to address engaging an appraiser for the buy-out of Randy's 

membership interest in the LLC, but Respondent would not engage with him to implement a 

buyout. (Final Award p. 4.) Kevin then hired an appraiser and provided Respondent a copy of 

the December 2017 appraisal report. (Id.) Contrary to Respondent's position that the 25-year 

lease to Bali Construction was somehow hidden, the arbitrator and the LLC's appraiser were 

both apprised of the 25-year lease which the arbitrator explicitly addressed in his findings. (Final 

Award p. 10.) Nothing in the Response or the Final Award suggest Respondent was prevented 
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from engaging her own appraiser at any time from the date Kevin approached her regarding the 

buyout and July 2020. The appraiser Respondent engaged in July 2020 concluded the Property 

was worth more without considering the 25-year lease. (Final Award p. 11.) (Code Civ. Proc. § 

1286.2(a)(1).) 

 3. Validity of the Operating Agreement 

The Final Award reflects that Respondent was allowed to present her position in detail through 

evidence and legal arguments as to why the Operating Agreement was invalid, including her 

argument the Operating Agreement was invalid or did not reflect the intention of the parties 

because the spouses of the two members did not provide spousal consents and were not made 

parties to the Operating Agreement. (Final Award pp. 3-6; Response, p. 4, Items 1)-3).) The 

arbitrator specifically considered evidence that the lender's loan commitment listed the members 

of the LLC as Kevin, Randy and their spouses and required personal guaranties of the loan by 

the spouses. (Final Award p. 4.) The arbitrator nevertheless concluded that Kevin and Randy 

agreed that only they would be the members of the LLC and not the spouses, which was 

consistent with the final loan documents, and the Operating Agreement. The arbitrator found 

that Randy's membership in the LLC is a community property asset, and no spousal consent 

was required. (Id.) The Court cannot review the arbitrator's findings and conclusions for 

sufficiency or accuracy, or legal or factual error. (Moncharsh, supra, 3 Cal.4th at 11; Richey, 

supra, 60 Cal.4th at 916.) (Code Civ. Proc. §§ 1286.2(a)(4) and 1286.2(a)(5).) 

4. Exercise of the Buy-Out Option  

The Final Award details the facts, evidence, and documents considered by the arbitrator and his 

conclusion that Main St sufficiently exercised the buy-out option under the Operating 

Agreement. (Final Award pp. 5-8; Response p. 4, Items 8) and 9).) The Final Award shows that 

Respondent presented a number of factual and legal arguments and evidence to show that the 

LLC and Kevin did not properly exercise the option to buy out her interest under the provisions 

of the Operating Agreement, but that those arguments were evaluated and ultimately rejected 

by the arbitrator. (Id.) The Court does not find that the arbitrator's construction of the Operating 

Agreement and the communications regarding the buy-out was " 'completely irrational' " or an " 

'arbitrary remaking' " of the agreement and communications. (Santa Monica College Faculty 

Assn. v. Santa Monica Community College Dist., supra, 243 Cal.App.4th at 550 [quoting 

California Dept. of Human Resources v. Service Employees International Union, Local 1000 

(2012) 209 Cal.App.4th 1420, 1430].) The limited judicial review of an arbitration award does not 

allow the Court to review the arbitrator's findings and conclusions regarding the propriety of the 

buy-out or to substitute its judgment for the arbitrator's, and the arbitrator can base his decision 

on equitable principles. (Moncharsh, supra, 3 Cal.4th at 10-11; Richey, supra, 60 Cal.4th at 916-

917.) (Code Civ. Proc. §§ 1286.2(a)(4) and 1286.2(a)(5).) 

 5. Refusal to Admit Evidence of Settlement Offers 

Respondent contends the arbitrator refused to admit and consider evidence of offers by counsel 

for the LLC to buy-out her interest that she contends show the LLC did not intend to offer fair 

market value for her interest. (Response p. 2, ll. 14-25.) The Final Award addresses the 
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arbitrator's refusal to allow Respondent to submit evidence of settlement offers or events that 

transpired in a mediation between the LLC and Respondent because that information is 

privileged and not subject to disclosure under Evidence Code § 1119. (Final Award p. 13.) 

Respondent has not demonstrated that this aspect of the decision by the arbitrator was 

incorrect, that this evidence was material given the broad restrictions on disclosure of 

information related to a mediation under Evidence Code § 1119, or that she suffered 

"substantial prejudice" based on the exclusion of that evidence when Respondent was able to 

present opposing evidence to support her position on the fair market value of the Property and 

the membership interest for purposes of calculating the buy-out. (Code Civ. Proc. (Code Civ. 

Proc. §§ 1286.2(a)(4) and (a)(5).) 

6. Limited Liability Company Accounting and Calculation of Buy-Out  

The arbitrator explains at length his reasoning and calculations supporting the determination of 

the buy-out amount, and the reasons he rejected the value of the Property from the appraisal 

Respondent obtained in 2020. (Final Award pp. 9-13.) The Final Award indicates that the 

arbitrator received and considered additional accounting documents the parties agreed would 

be submitted after the conclusion of Phase II of the arbitration for consideration by the arbitrator 

in reaching his calculation of the buy-out amount. (Final Award p. 9.) Respondent states that the 

arbitrator knew of this accounting information when he made the Final Award. (Response p. 5, 

Items 12)-14).) The down payment for the Property is taken into account through the value of 

the Property determined by the appraiser, the book value of the Property on the LLC's books, 

the total assets listed on the LLC's books, and the capital accounts of the members, all of which 

are referenced in the Final Award as part of the arbitrator's calculation of the fair market value of 

Respondent's 50% member interest in the LLC. (Final Award p. 10, pp. 11-13; Response p. 3, ll. 

6-10.) As Respondent concedes, the buyout provision addressing the member's interest in the 

LLC, the value of which includes takes into account all assets and liabilities of the LLC, 

consistent with the arbitrator's analysis in the Final Award. (Response p. 4 Items 4), 5), 8), 9).) 

Though she has not requested a correction of the Final Award in her Response, the Court finds 

the calculation of the final award amount to be documented and supported in the Final Award 

and finds no basis for correction of the amount. (Final Award pp. 13-14, 16-18; Code Civ. Proc. 

§§ 1285.8 and 1286.6.) 

7. Alleged Errors Regarding Conflict of Interest or Breach of Fiduciary Duty in 

Management of Main St 

The Final Award reflects Respondent raised an alleged conflict of interest by the counsel who 

drafted the Operating Agreement. The Final Award shows that the arbitrator considered the 

facts and evidence raised by Respondent in this regard in reaching his determinations and 

making the Final Award with respect to the drafting of the Operating Agreement. (Final Award p. 

4; Response p. 2, l. 26-3, l. 1; p. 4 Item 6).)  

Respondent argues counsel for the LLC had a conflict in allegedly representing Bali 

Construction, though she also acknowledges that the 25-year lease with Bali Construction was 

created to demonstrate a source of income to repay the loan as part of Main St's acquisition of 
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the Property, and its terms were "set by the lenders so the LLC could support itself for the length 

of the loans." (Response p. 4, Item 6); p. 5, Item 14).) Additionally, she contends that the LLC 

breached its fiduciary duties to her and denied her access to financial information. (Response p. 

5, Items 12)-15).) Nothing presented in her Response indicates that Respondent offered 

material evidence pertinent to any of the foregoing issues that the arbitrator failed to admit at the 

arbitration or that she was substantially prejudiced by any failure to admit material evidence. 

(Code Civ. Proc. § 1286.2(a)(5).) 

8. Refusal to Postpone Fee Request 

Respondent takes issue with the arbitrator's refusal to grant her a postponement of the 

determination of the LLC's request for attorneys' fees. (Response p. 3, ll. 10-19.) After Phase II 

of the arbitration concluded in November 2020, the LLC made its motion for attorneys' fees on 

December 7, 2020. A briefing schedule was established by agreement, and Respondent filed 

opposition to the attorneys' fees on January 7, 2021, approximately 30 days after the motion 

was made. (Final Award p. 13.) On January 19, 2021, Respondent also filed a surreply to Main 

St's reply to her objections. (Id.)  

The Final Award reflects that the arbitrator knew that the LLC had actually paid $15,000 of the 

$214,713.82 in fees, costs and expenses requested by the LLC. (Final Award p. 14.) The Final 

Award indicates the arbitrator reviewed all the billing statements and the hourly rates charged, 

and determined the lodestar amount, which the arbitrator awarded. (Final Award pp. 14-16.) 

Under the circumstances, Respondent has not demonstrated she suffered any prejudice, much 

less substantial prejudice, by not obtaining a postponement. (Code Civ. Proc. § 1286.2(a)(5).) 

Conclusion 

The Court finds Respondent has not shown grounds to vacate the Final Award based on the 

Final Award being obtained "by corruption, fraud or other undue means" (Code Civ. Proc. § 

1286.2(a)(1)), or based on any "corruption" or "misconduct" by the arbitrator (Code Civ. Proc. § 

1286.2(a)(2) and 1286.2(a)(3)). Respondent has not demonstrated that the arbitrator exceeded 

his powers in granting the relief set forth in the Final Award, because the Final Award violates 

any unwaivable statutory right or contravenes any express legislative statement public policy. 

(Code Civ. Proc. § 1286.2(a)(4); (Richey, supra, 60 Cal.4th at 916.) Respondent has also not 

demonstrated she suffered substantial prejudice from the arbitrator's refusal to admit any 

evidence that should have been considered by the arbitrator in rendering his decision, or that 

she suffered substantial prejudice by the arbitrator's refusal to postpone the determination of the 

attorneys' fees request. (Code Civ. Proc. § 1286.2(a)(5).)  

Respondent has not demonstrated a basis to vacate the Final Award even if the Court were able 
to consider the merits of her objections despite the untimeliness of her response. The Final 
Award is therefore confirmed, and Respondent's Objection/Petition to Vacate the Final Award 
is denied. 
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 3.  TIME:  9:00   CASE#: MSC19-01578 
CASE NAME: DITMER VS. DITMER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DITMER FILED BY 
KEVIN JOHNSON 
* TENTATIVE RULING: * 
 
  
Before the Court is a Demurrer by Defendant Kevin Johnson (“Defendant” or “Johnson”), 
successor trustee of the Jacqueline A. Ditmer Revocable Trust. The Demurrer relates to Plaintiff 
Douglas A. Ditmer (“Plaintiff” or “Ditmer”)’s First Amended Complaint (“FAC”) for (1) conversion; 
(2) constructive trust; and (3) declaratory relief. 

Johnson demurs to the FAC on the grounds that he is improperly named as a defendant and 
that the FAC is procedurally improper for failure to submit proof of compliance with Probate 
Code § 9000.  

For the following reasons, the Demurrer is sustained, with leave to amend. 

Brief Factual and Procedural Background 

Plaintiff filed his original complaint against Jacqueline A. Ditmer for (1) conversion; (2) 
constructive trust; and (3) declaratory relief on August 1, 2019. The general allegations of the 
complaint were that Jacqueline A. Ditmer transferred funds out of two joint accounts held by 
herself, James N. Ditmer, and Douglas N. Ditmer without notice or permission of Douglas A. 
Ditmer after the death of James N. Ditmer. (See Complaint at ¶¶ 5-9.) 

She filed an answer on September 6, 2016. Jacqueline A. Ditmer died on May 2, 2020. (FAC at 
¶ 2.) The Court granted the unopposed motion to amend complaint and Plaintiff filed the FAC on 
January 25, 2021. The allegations of the FAC are substantially similar to that of the Complaint: 
that subsequent to the death of James N. Ditmer, Jacqueline A. Ditmer transferred funds out of 
the two joint accounts held by herself, James N. Ditmer, and Douglas A. Ditmer, without notice 
of any kind to Plaintiff. (See FAC at ¶¶ 6-11.) The FAC alleges that “Plaintiff is informed and 
believes that Kevin Johnson is the Successor Trustee of the Jacqueline A. Ditmer Revocable 
Trust.” (Id. at ¶ 3.) In the caption of the FAC, Johnson is named as an individual rather than in 
his representative capacity. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 
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Analysis 

As a threshold issue Defendant Kevin Johnson does not appear to be properly named as 
successor in interest of the estate of Jacqueline A. Ditmer. The FAC names him in his individual 
capacity and does contain any individual allegations against him. Plaintiff does not appear to 
dispute in Opposition that Kevin Johnson is being sued in his capacity as executor of the Estate 
of Jacqueline A. Ditmer and/or successor trustee of the Jacqueline A. Ditmer Revocable Trust, 
rather than in his individual capacity.  

However, Defendant’s argument that the entire FAC is improper because Plaintiff has failed to 
submit evidence of compliance with Probate Code § 9000 (as required by CCP § 377.41) lacks 
merit. Defendant does not argue that Kevin Johnson is a “personal representative” as formally 
appointed by the Probate Court in the decedent’s state proceeding. (See Probate Code § 58(a).) 
In fact, in Opposition, Plaintiff argues that there is no state proceeding. (See Opp. at 2:20-23.) 
Instead, Kevin Johnson would appear to be Jacqueline A. Ditmer’s successor in interest as 
defined by Code of Civil Procedure § 377.11. The procedural requirements of § 377.41 are as 
“against the decedent’s personal representative or, to the extent provided by statute, against the 
decedent’s successor in interest.” (CCP § 377.41(a).) As a consequence, failure to comply with 
Probate Code § 9000 is not a bar to the First Amended Complaint. 

The Demurrer is sustained with leave to amend so that Plaintiff may update the caption to reflect 
that Kevin Johnson is not being sued in his individual capacity but rather as successor-in-
interest as defined by Code of Civil Procedure § 377.11.  

 

  

 4.  TIME:  9:00   CASE#: MSC20-00858 
CASE NAME: FLEXI-VAN LEASING VS ROYAL INT 
HEARING ON ORDER FOR ISSUANCE OF WRIT OF ATTACHMENT RE ROYAL ( 
INTERMODAL INC) 
* TENTATIVE RULING: * 
 
 
 Plaintiff Flexi-Van Leasing Inc.’s Application for Right to Attach Order and Writ of 
Attachment is denied without prejudice.  To the extent Plaintiff is seeking a protective 
order, the application is also denied. 
 
Background  
 This action is a complaint for money.  Plaintiff Flexi-Van Leasing, Inc. alleges Defendant 
Royal Intermodal, Inc. became indebted to Plaintiff in the agreed sum of $54,848.45 for goods 
and services rendered to Defendant. Defendant has failed to pay. 
 
Application for Right to Attach Order and Writ of Attachment 
 
 Code of Civ. Proc. § 484.010 provides, “Upon the filing of the complaint or at any time 
thereafter, the plaintiff may apply pursuant to this article for a right to attach order and a writ of 
attachment by filing an application for the order and writ with the court in which the action is 
brought.”  The amount to be secured is $163,379.29, which includes the principal amount of 
$54,848.45 sued for in the complaint, plus costs for Defendant’s continued use of the equipment 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   05/20/21 

 
 

- 10 - 

from the filing of the complaint until December 18, 2020.  Plaintiff included $0.00 for estimated 
costs and attorney’s fees.   
 
 Plaintiff has not filed an undertaking. 
 
 
Analysis 
 
 Procedurally, Defendant has opposed the motion on the ground Plaintiff failed to give 
sufficient notice.  Defendant claims service was on April 28, 2021.  However, the Proof of 
Service in the Court’s file indicates the application and supporting papers were served on March 
12, 2021, which provided sufficient notice. 
 
 As to the merits, CCP § 484.090 provides in part: 
 

At the hearing, the court shall consider the showing made by the parties 
appearing and shall issue a right to attach order… if it finds all of the following: 
 (1) The claim upon which the attachment is based is one upon which an 
attachment may be issued. 
 (2) The plaintiff has established the probable validity of the claim upon which the 
attachment is based. 
 (3) The attachment is not sought for a purpose other than the recovery on the 
claim upon which the attachment is based. 
 (4) The amount to be secured by the attachment is greater than zero. 

 
1. Plaintiff has not established this is claim on which an attachment may issue. 

 Under Code of Civil Procedure section 483.010, a prejudgment attachment may issue 
only if the claim sued upon is (1) a claim for money based upon a contract, express or implied; 
(2) of a fixed or readily ascertainable amount not less than $500; (3) either unsecured or 
secured by personal property, not real property (including fixtures); and (4) commercial in 
nature. (Goldstein v. Barak Construction (2008) 164 Cal. App. 4th 845, 852-853.)  
 
  Plaintiff’s Director of Credit and Collections, Nerio Gonzalez, filed a declaration 
establishing Defendant’s book account and the debits and credits (account stated).  Defendant 
has opposed the application arguing Plaintiff has not proven its burden of a threshold issue that 
it can seek a writ of attachment for causes of action for open book or account stated. 
 
 “Under California law, common counts for money had and received, open book account, 
and account stated are implied-in-law or quasi-contract claims that can support issuance of 
a writ of attachment. See Hill v. Super. Ct., 16 Cal. 2d 527, 530-531, 106 P.2d 876 
(1940) (holding that a writ of attachment was available to a plaintiff who sued on an implied 
contract theory for money had and received).” (ET Publ'g Int'l Inc. v. Pac. Periodicals 
LLC (C.D.Cal. Oct. 13, 2010, No. CV 10-3108 DSF (AJWx)) 2010 U.S.Dist.LEXIS 152093, at *6-
7.)         
 
 However, the issue is whether the amount is fixed or readily ascertainable.  Here, while 
Plaintiff seeks to attach $163,379.29, the evidence submitted does not support this amount or at 
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least the evidence supports contradictory amounts.  Gonzalez’s declaration states, “I have 
reviewed all applicable debits and credits on this account.  There are unapplied credits and the 
balance of $54,848.45 is outstanding in its entirety.”  (Gonzalez Decl., ¶9.)  On the other hand, 
Gonzalez attaches Exhibit A, which provides a detail of transactions showing amount total of 
$163,379.29, but there is explanation in Gonzalez’s declaration given for the discrepancy.  
Moreover, the invoices attached as Exhibit B to Gonzalez’s declaration do not account for the 
additional amounts requested in the application.   
 
 Also, Mandeep Singh, President and owner of Royal Intermodal, Inc., filed a declaration 
stating that $36,000 has been levied against Royal Intermodal’s bank account.  The amount has 
been collected and not returned, but Plaintiff has not credited that amount against the amount 
allegedly owed. 
 
 The application is denied on this ground as the amount of the claim is not fixed. 
 
 

2. The plaintiff has established the probable validity of the claim   
 
  Plaintiff has established the probable validity of the claim upon which the attachment is 
based.  (CCP §484.090(a)(4).)  “A claim has ‘probable validity’ where it is more likely than not 
that the plaintiff will obtain a judgment against the defendant on that claim.” (CCP § 481.190.) 
“In determining the probable validity of a claim where the defendant makes an appearance, the 
court must consider the relative merits of the positions of the respective parties and make a 
determination of the probable outcome of the litigation.” (Loeb & Loeb v. Beverly Glen Music 
(1985) 166 Cal. App. 3d 1110, 1120.) 
 
  Plaintiff has established that it is more likely than not it will obtained judgment on the 
amount alleged owed in the complaint. 
  

3. The attachment is not sought for a purpose other than the recovery on the claim 
upon which the attachment is based. 

 
  While the application states that attachment is not sought for a purpose other than the 
recovery on a claim, the application is signed by Plaintiff’s attorney and also verified by the 
attorney.  There is no declaration from the attorney explaining why he has personal knowledge 
of every fact in the application, including that that this application is sought for no other purpose 
than recovery on a claim. 
 

4. The amount to be secured by the attachment is greater than zero. 
 
 As discussed above, the amount to be secured is $163,379.29, an amount greater than 
zero.   
  
 
Other Issues with the Application 
 The Attachment Law statutes are subject to strict construction. (Pacific Decision 
Sciences Corp. v. Superior Court (2004) 121 Cal.App.4th 1100, 1106.)  Here, Plaintiff’s 
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application was filed using the Judicial Council forms, but it appears several mistakes were 
made. 
 
 First, Plaintiff has checked the box for protective order, but there is no evidence to 
support the issuance of a protective order. 
 
 Secondly, Plaintiff checked the box indicating Royal Intermodal is a corporation, but in 
items 6(a) and 9(c), Plaintiffs states Defendant is a natural person.   
 
 Next, the Declaration of Nerio Gonzalez declares under penalty of perjury the amount 
allegedly owed, but attaches exhibits which purports to show an entirely different amount owed. 
 
 Finally, as mention above, Plaintiff’s counsel signed the declaration stating under penalty 
of perjury that the foregoing is true and correct, but filed no declaration explanation his personal 
knowledge of facts alleged in the application. An attorney should not verify an Application for 
RTAO unless he has personal knowledge of every fact in the Application.  (Weil & Brown, et al., 
Cal. Prac. Guide: Civ. Pro. Before Trial (The Rutter Group 2020) § 9:913.) 
                                          
                                                              
Defendant’s Objection to Evidence 
 
  Declaration of Nerio Gonzalez  

1. Paragraph 9—Overruled. 
2. Paragraph 3—Overruled. 
3. Paragraph 6—Overruled, however the Courts notes the statement may be contradicted 

by Exhibit A attached to the declaration. 
4. Paragraph 7, “Copies of the unpaid invoices are attached hereto as Exhibit “B.”---

Overruled on the grounds cited, but all unpaid invoices are obviously not attached as 
implied by the declaration.   

5. Exhibit A—Overruled. 
6. Exhibit B—Overruled. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00973 
CASE NAME: NICKOLE BOUSLOG  VS CARE OPTIO 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FILED BY 
REGIONAL CENTER OF THE EAST BAY INC 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike filed by defendant Regional Center of the East Bay, Inc. 

("Regional Center"). Regional Center moves to strike Plaintiff's prayer for punitive damages 

against Regional Center in Plaintiff's third cause of action for negligence of the First Amended 

Complaint ("FAC"). (Mot. p. 1, ll. 24-25.) On March 23, 2021, Plaintiff filed a statement of non-

opposition to the motion to strike, but the Court continued the hearing in order for the moving 

party to file a declaration attesting that the parties met and conferred in compliance with Code of 

Civil Procedure § 435.5 and identifying by specific page, line number, and text the material to be 
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stricken from the FAC. Moving party has filed the declaration required in the Court's April 8, 

2021 ruling. 

Based on the Court's tentative ruling on Regional Center's demurrer to the FAC being heard 
concurrently, the motion to strike is denied as moot. 

  

 6.  TIME:  9:00   CASE#: MSC20-00973 
CASE NAME: NICKOLE BOUSLOG  VS CARE OPTIO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BOUSLOG FILED BY 
REGIONAL CENTER OF THE EAST BAY INC 
* TENTATIVE RULING: * 
 
Before the Court is an amended demurrer to the First Amended Complaint ("FAC") filed by 

defendant Regional Center of the East Bay, Inc. ("Regional Center") and request for sanctions 

under Code of Civil Procedure § 128.7. For the reasons set forth, the demurrer is sustained 

without leave to amend, unless Plaintiff timely contests this tentative ruling in accordance with 

the Court's procedures, appears at the hearing by Zoom, and can demonstrate how Plaintiff 

could amend the first and third causes of action of the FAC against Regional Center in a manner 

that would not be barred by the Dismissal Order. Additionally, for the reasons set forth, Regional 

Center's request for sanctions is denied. 

Factual Background  

Plaintiff is a disabled adult who has "an intellectual disability with cognitive impairment, cerebral 

palsy and quadriplegia." (FAC ¶ 4.) Regional Center is a private, nonprofit corporation which 

contracts with the California Department of Developmental Services ("DDS") to fulfill the State's 

duties to developmentally disabled persons by contracting with vendors and others to provide 

services to Plaintiff and others residing in the counties of Contra Costa and Alameda. (FAC ¶ 8.) 

Plaintiff was assigned a caregiver who Plaintiff alleges abused, neglected, and mistreated her 

during the period in which she was under her care, by failing to provide basic care, food, and 

water, to the point that she required hospitalization. (See generally FAC ¶¶ 11-46.)  

A. District Court Action 

 

Plaintiff filed a complaint in the United States District Court for the Northern District of California 

("District Court") against DDS, the care giver, the care giver's employer and related entities, and 

Regional Center, including claims under the Americans with Disabilities Act ("ADA") and another 

federal statute which she alleged gave the District Court subject matter jurisdiction. (Def. RJN 

Exh. A [Dist. Ct. Compl. ¶¶ 2, 4, 50 et seq.) The District Court Complaint alleged eight causes of 

action against Regional Center, including state law causes of action for Ralph Civil Rights Act, 

Civil Code § 51.7 violations and negligence. (Dist. Ct. Comp. ¶¶ 132-141, 167-180.)  

As relevant to the demurrer, Regional Center moved to dismiss the District Court Complaint 

under Federal Rule of Civil Procedure 12(b)(1) (lack of subject matter jurisdiction) and 12(b)(6) 
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(failure to state a claim) based in part on Plaintiff's failure to exhaust her administrative remedies 

under the Lanterman Developmental Disabilities Services Act, Welf, & Inst. Code § 4500 

("Lanterman Act"). (Def. RJN Exh. B.) Other defendants also filed motions to dismiss. (Def. RJN 

Exhs. C and D.) Plaintiff opposed each of the motions. (Def. RJN Exhs. E, F, and G.) 

B. District Court Dismissal Order 

 

The District Court granted the motions to dismiss and ordered the entire action dismissed. (Def. 

RJN Exh. H [Order of Dismissal of Entire Action dated May 9, 2020 ("Dismissal Order")].) The 

Dismissal Order was subsequently reported as a published decision. (Bouslog v. Care Options 

Mgmt. Plans & Supportive Servs., LLC (N.D. Cal. 2020) 459 F. Supp. 3d 1281.) 

The District Court dismissed the state law claims against Regional Center for lack of jurisdiction 

under F.R. Civ. P. 12(b)(1) because Plaintiff failed to exhaust her administrative remedies under 

the Lanterman Act, and such exhaustion was a jurisdictional prerequisite for Plaintiff to pursue 

her claims in Court, based on the language of the Lanterman Act statutes and California case 

law, including Conservatorship of Whitley (2007) 155 Cal.App.4th 1447, Michelle K. v. Sup.Ct. 

(2013) 221 Cal.App.4th 409, and Harbor Regional Ctr. v. Office of Admin. Hearings (2012) 210 

Cal. App. 4th 293. (Dismissal Order, pp. 4-6.) The Court denied Plaintiff leave to amend based 

on futility. (Def. RJN Exh. H [Dismissal Order pp. 4-6, 9.)  

Plaintiff appealed the Dismissal Order to the Court of Appeals for the Ninth Circuit. (Def. RJN 

Exh. I.) In November 2020 Plaintiff voluntarily dismissed he appeal with prejudice. (Def. RJN 

Exh. J [Stipulated Motion to Dismiss Appeal Voluntarily Pursuant to Rule 42(b)].)  

C. Commencement of this Action Against Regional Center 

 

While her appeal of the Dismissal Order was pending, Plaintiff filed the complaint initiating this 

action. Before Regional Center had to respond, and after dismissing the Ninth Circuit appeal, 

Plaintiff filed the FAC on February 2, 2021.  

The FAC alleges a first cause of action for Ralph Civil Rights Act, Civil Code § 51.7 violations 

and a third cause of action for negligence against Regional Center. The allegations of the first 

and third causes of action against Regional Center are substantially the same as those alleged 

in the seventh and ninth causes of action in Plaintiff's District Court Complaint. (Compare FAC 

¶¶ 4, 8, 11-46, 48-54, and 81-93 to Dist. Ct. Compl. ¶¶ 4, 8, 14-48, 133-141, and 168-180.)  

Plaintiff does not allege in the FAC that she pursued any administrative relief under the 

Lanterman Act procedures prior to filing this action.   

Standards Governing Demurrer 

In ruling on a demurrer, the Court must accept as true all well-pleaded factual allegations of the 

complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) The Court also considers matters of which the Court may or must 

take judicial notice. (Code Civ. Proc. § 430.30(a).) "If judicially noticed records of prior litigation 

show the complaint is barred by collateral estoppel, the demurrer may be sustained. [Citations 

omitted.] " (Groves v. Peterson (2002) 100 Cal.App.4th 659, 667 [citing Frommhagen v. Board 
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of Supervisors (1987) 197 Cal. App. 3d 1292, 1299.) (See also Gabriel v. Wells Fargo Bank, 

N.A. (2010) 188 Cal.App.4th 547, 556; Proctor v. Vishay Intertechnology, Inc. (2013) 213 

Cal.App.4th 1258, 1263 [sustaining demurrer without leave to amend based on collateral 

estoppel, finding application of doctrine proper even if the Court disagreed with the prior 

decision].)  

Further, under California law, "a plaintiff's failure to exhaust can serve as a basis for affirming 

the sustaining of a demurrer without leave to amend. [Citations omitted.]" (Los Globos Corp. v. 

City of Los Angeles (2017) 17 Cal.App.5th 627, 634.) 

Requests for Judicial Notice 

Defendant's amended request for judicial notice asks the Court to take judicial notice of 

pleadings filed in the District Court Action, including the Dismissal Order. The amended request 

is unopposed and is granted. (Evid. Code §§ 452(c) and 452(d); Shine v. Williams-Sonoma, 

Inc. (2018) 23 Cal.App.5th 1070, 1076-1077 [in ruling on demurrer, court properly took judicial 

notice of pleadings in prior action including stipulated judgment of dismissal to determine the 

collateral estoppel effect of the prior judgment]; Western Mutual Ins. Co. v. Yamamoto (1994) 29 

Cal.App.4th 1474, 1485.) 

In support of her supplemental briefing, Plaintiff has requested judicial notice of budget 

information for the DDS obtained from the DDS website (Pl. RJN Exh. A) and several 

administrative law decisions involving hearings under the Lanterman Act before the Office of 

Administrative Hearings ("OAH") (Pl. RJN Exhs. B-F). Regional Center objects to the request. 

The Court (a) sustains Regional Center's objections to Plaintiff's request for judicial notice of 

the DDS budget information for 2020-2021 (Pl. RJN Exh. A); and (b) sustains in part Regional 

Center's objections to the request for judicial notice of the OAH decisions to the extent Plaintiff 

requests judicial notice of the truth of the contents of the OAH decisions and not merely the 

existence of the decisions. (Sosinsky v. Grant (1992) 6 Cal. App. 4th 1548, 1563-156.)  

Analysis 

Regional Center demurs to the first and third causes of action on the ground of res judicata 

based on the Dismissal Order. The Court continued the hearing to allow Regional Center to 

submit a declaration of compliance with the meet and confer requirement of Code of Civil 

Procedure § 430.41(a) and to provide the parties an opportunity to submit supplemental briefing 

on the issue of "collateral estoppel" or "issue preclusion." (4/8/2021 Ruling.) 

The demurrer raises same issue determined by the District Court in its Dismissal Order; namely, 

whether Plaintiff is barred from pursuing judicial relief against Regional Center on her first and 

third causes of action because she has not exhausted her administrative remedies under the 

Lanterman Act as a jurisdictional prerequisite to pursuing her claims in court, as previously 

determined in a final ruling of the District Court. Plaintiff does not contend that she has remedied 

the jurisdictional defect the District Court determined barred her claims against Regional Center.  

Plaintiff's opposition and her supplemental brief raise two primary arguments: (1) the Dismissal 

Order is not a decision "on the merits" for res judicata purposes (Opp. p. 3 et seq.) and (2) the 

Court should not apply collateral estoppel to the Dismissal Order based on public policy (Pl. 
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Supp. Brief pp. 4-6). These arguments do not support overriding the principles and policies of 

the collateral estoppel doctrine that bar Plaintiff's attempt to relitigate the exhaustion issues in 

this Court. 

A. Effect of District Court Dismissal Order 

 

" 'Full faith and credit must be given to a final order or judgment of a federal court. [Citations.] 

Such an order or judgment has the same [res judicata or collateral estoppel] effect in the courts 

of this state as it would have in a federal court.' [Citations omitted.]" (Superior Motels, Inc. v. 

Rinn Motor Hotels, Inc. (1987) 195 Cal.App.3d 1032, 1057 [quoting (Levy v. Cohen (1977) 19 

Cal.3d 165, 172-173].) (See also Civ. Code § 1908(a)(2) [a final order in an action before "a 

court or judge of this state, or of the United States, having jurisdiction to pronounce the 

judgment or order, is . . .  in respect to the matter directly adjudged, conclusive between the 

parties . . . litigating for the same thing under the same title and in the same capacity, provided 

they have notice, actual or constructive, of the pendency of the action or proceeding."].)   

Plaintiff contends that an order of dismissal for lack of subject matter jurisdiction is not a 

determination "on the merits" and therefore, the Dismissal Order does not bar her re-filing her 

claims against Regional Center. (F.R. Civ. P. 41(b); Semtek International Inc. v. Lockheed 

Martin Corp. (2001) 531 U.S. 497, 504-505 [addressing meaning of "dismissal on the merits" 

under F.R. Civ. P. 41(b) in relation to a California federal court involuntary dismissal on statute 

of limitations grounds in diversity jurisdiction case].) The Court concurs that the Dismissal Order 

was not a determination "on the merits" of her underlying claims state law claims for violation of 

Civil Code § 51.7 and negligence based on the authorities cited. Claims dismissed based for 

lack of subject matter jurisdiction can be brought in another suit when the jurisdictional defect is 

remedied. (See Costello v. United States (1961) 365 U.S. 265, 284-88 [denaturalization 

complaint dismissed under F.R. Civ. P. 41(b) for failure to attach affidavit of good cause; 

dismissal order did not bar government from re-filing complaint with the required affidavit].)   

Federal law, however, is also clear that issues actually litigated and decided on a motion to 

dismiss for lack of personal or subject matter jurisdiction are subject to the issue preclusion 

aspect of the res judicata doctrine. (Stoll v. Gottlieb (1938) 305 U.S. 165, 172 ["After a federal 

court has decided the question of the jurisdiction over the parties as a contested issue, the court 

in which the plea of res judicata is made has not the power to inquire again into that 

jurisdictional fact."]; United States v. Van Cauwenberghe (9th Cir. 1991) 934 F.2d 1048, 1058-

1059 ['the principles of res judicata apply to the determination of subject matter jurisdiction as 

well as personal jurisdiction. [Citations omitted.] Federal courts are courts of limited jurisdiction. 

A federal court, however, has jurisdiction to determine its own jurisdiction and its decision on 

this question is binding in most circumstances unless reversed on direct appeal. [Citations 

omitted.]"]; Hohu v. Hatch (N.D. Cal. 2013) 940 F.Supp.2d 1161, 1168-1169, 1178 [applying 

collateral estoppel to preclude relitigation of issue of subject matter jurisdiction decided by 

another federal district court even though prior order for remand was nonappealable, unlike the 

Dismissal Order in this case].) (See also, e.g., Offshore Sportswear v. Vuarnet International, 

B.V. (9th Cir. 1997) 114 F.3d 848, 851 ["For preclusion purposes, it does not matter that the 

dismissal was 'without prejudice' and not on the merits of the underlying claims; the issue that 
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led to dismissal was adjudicated on its merits and was conclusively determined when the time 

passed for appeal. Having failed to appeal that ruling, which was appealable as a collaterally 

final order, Offshore may not relitigate the applicability and enforceability of the forum selection 

clause to the same claims."].) 

California cases also hold a court's determination of issues related to the exercise of jurisdiction 

is subject to collateral estoppel, precluding a party from relitigating issues actually raised and 

determined in connection with the prior jurisdictional ruling. (Gupta v. Thai Airways International 

Ltd. (9th Cir. 2007) 487 F.3d 759, 766-767 [applying California law, holding prior final California 

state court order granting motion to dismiss based on lack of subject matter jurisdiction was 

binding in later federal court action in motion to dismiss based on collateral estoppel, reversing 

trial court and directing entry of order to dismiss suit for lack of jurisdiction]; Bartel v. Tokyo 

Electric Power Co. (2019) 371 F.Supp.3d 776, 780-781 [applying California collateral estoppel 

law as a California federal court in diversity case, stating "[W]hen a court dismisses for lack of 

personal jurisdiction, issue preclusion bars a plaintiff from relitigating that same issue in the 

same court if the other elements of issue preclusion are met."]; Sabek, Inc. v. Engelhard Corp. 

(1998) 65 Cal.App.4th 992, 997-999 [issue preclusion based on prior, final ruling on the merits 

of motion to quash for lack of personal jurisdiction]; Hawkins v. SunTrust Bank (2016) 246 

Cal.App.4th 1387, 1394 [collateral estoppel precluded plaintiff from challenging "facially 

sufficient and presumptively correct recitals" in a judgment rendered by a court in another state 

after she abandoned her appeal of the judgment and filed her complaint in California].) 

B. Application of Res Judicata and Collateral Estoppel Principles to the Dismissal Order 

 

Under California law, relied on by both parties, claim preclusion and issue preclusion, or 

collateral estoppel, are "two separate 'aspects' of an overarching doctrine" of res judicata. (DKN 

Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 823 ("DKN Holdings").) "Issue preclusion 

prohibits the relitigation of issues argued and decided in a previous case, even if the second suit 

raises different causes of action. [Citation omitted, italics in original.] Under issue preclusion, the 

prior judgment conclusively resolves an issue actually litigated and determined in the first action. 

[Citation omitted.]"].) As a result, while collateral estoppel or issue preclusion "does not bar 

entire causes of action," the doctrine "prevents relitigation of previously decided issues." (DKN 

Holdings, supra, 61 Cal.4th at 825.) The following conditions must be met for collateral estoppel 

to apply: 

First, the issue sought to be precluded from relitigation must be 

identical to that decided in a former proceeding. Second, this issue 

must have been actually litigated in the former proceeding. Third, it 

must have been necessarily decided in the former proceeding. 

Fourth, the decision in the former proceeding must be final and on 

the merits. Finally, the party against whom preclusion is sought 

must be the same as, or in privity with, the party to the former 

proceeding. [Citations omitted.] 

(Lucido v. Sup. Ct. (1990) 51 Cal.3d 335, 341 ("Lucido").)  
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The FAC and Regional Center's demurrer: (1) involve the same parties and causes of action as 

those asserted against Regional Center in the District Court action, (2) raise the same issue of 

whether Plaintiff has failed to exhaust her administrative remedies under the Lanterman Act as a 

jurisdictional prerequisite to commencement of a judicial proceeding; (3) raise the same 

question of whether exhaustion is a jurisdictional prerequisite to suit that was raised and actually 

litigated by the parties on the motion to dismiss in the District Court; and (4) address the same 

determination made by the District Court in its Dismissal Order regarding the necessity of 

exhaustion before Plaintiff can pursue these causes of action against Regional Center.  

Exhaustion as a jurisdictional prerequisite to Plaintiff's suit was fully litigated in the motion to 

dismiss and determined by the Dismissal Order. The Dismissal Order was a final disposition of 

those issues and was appealable. (Knevelbaard Dairies v. Kraft Foods, Inc. (9th Cir. 2000) 232 

F.3d 979, 983.) The District Court rejected Plaintiff's arguments that exhaustion was not 

required for several reasons, including the fact that the remedies available through the 

Lanterman Act administrative claim process do not encompass monetary or other relief that 

Plaintiff seeks through her civil claims. (Def. RJN Exhs. E [Pl. Opp, pp. 8-11] and H [Dismissal 

Order, pp. 5-6].) 

C. Public Policy Exceptions to Application of Collateral Estoppel 

 

In her supplemental briefing, Plaintiff does not contest that the essential conditions for 

application of collateral estoppel are met but argues the Court can decline to apply collateral 

estoppel where public policy dictates a different result. (See Lucido, supra, 51 Cal.3d at 342-43; 

Kelly v. Trans Globe Travel Bureau, Inc. (1976) 60 Cal.App.3d 195, 202 ("Kelly".)  

1. Due Process 

 

Due process is a policy courts consider in determining whether to apply collateral estoppel. 

"[D]ue process requires that this party [to be estopped] must have had an adequate incentive to 

fully litigate the issue in the prior proceeding [citation omitted], and must have had a fair 

opportunity to pursue his claim the first time [citation omitted]." (Murphy v. Murphy (2008) 164 

Cal.App.4th 376, 404.) 

Plaintiff had every incentive to fully litigate the exhaustion issue in the District Court and did so. 

When the District Court rejected her position, she sought review by appeal to the Ninth Circuit, 

but abandoned her appeal. Due process was satisfied for purposes of collateral estoppel. 

2. Policies Underlying Collateral Estoppel 

 

"In addition, in each case the court must determine whether application of collateral estoppel will 

advance the public policies which underlie the doctrine. [Citation omitted.]" (Murphy v. Murphy 

(2008) 164 Cal.App.4th 376, 404.) Those policies are "to prevent inconsistent judgments that 

undermine the integrity of the judicial system, promote judicial economy by minimizing repetitive 

litigation, and protect litigants from harassment by vexatious litigation." (Bostick v. Flex 

Equipment Co., Inc. (2007) 147 Cal.App.4th 80, 97.)  
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Those policies are advanced by applying collateral estoppel here. Applying the doctrine 

prevents inconsistent rulings, promotes the integrity of the judicial system and judicial economy, 

and protects Regional Center from responding repeatedly in different forums to issues 

determined by a final federal court order. The different procedural contexts and different 

purposes of the prior and subsequent proceedings in the cases relied on by Plaintiff which 

warranted not applying collateral estoppel are not present in this case. (See Lucido, supra, 51 

Cal.3d at 342-43 [collateral estoppel did not bar state's prosecution of a criminal violation based 

on a prior parole violation determination]; Kelly, supra, 60 Cal.App.3d at 202 [collateral estoppel 

did not bar defense in third party personal injury action based on prior workers' compensation 

board determination that employee was acting in the scope of employment when accident 

occurred].)   

3. Other Public Policy Considerations    

 

Plaintiff essentially argues that the District Court reached the wrong conclusion regarding the 

exhaustion determination. She contends exhaustion should not be required because the 

administrative remedies available under the Lanterman Act do not include monetary damages 

for past wrongs, the relief she has sought against Regional Center in her civil actions in the 

District Court and in this Court. Plaintiff raised this argument and it was rejected by the District 

Court. (Def. RJN Exhs. E [Pl. Opp., pp. 8-11] and H [Dismissal Order pp. 4-6].) For the reasons 

set forth above, Plaintiff cannot re-litigate this issue in this Court. The Court notes in the context 

of other administrative schemes, California courts have required administrative remedies to be 

exhausted first, even though the limited administrative remedies available make the party's 

pursuit of claims in a civil action inevitable. (Campbell v. Regents of University of California 

(2005) 35 Cal. 4th 311, 323, superceded by statute on other grounds ("Campbell") ["[E]ven 

though Campbell's complaint seeks money damages in addition to reinstatement, our cases 

hold that the 'policy considerations which support the imposition of a general exhaustion 

requirement remain compelling . . . . ' [Citation omitted.] The logic holds even when no internal 

damage remedy is available, or a plaintiff seeks only money damages, so that resort to the 

courts is inevitable," quoting Westlake Community Hosp. v. Superior Court (1976) 17 Cal.3d 

465, 476].)  

Conclusion 

The demurrer is sustained, without leave to amend. The burden is on Plaintiff to prove the 

possibility of amendment to cure the defects in the FAC. (Czaikowski v. Haskell & White, LLP 

(2012) 208 Cal.App.4th 166, 173.)  

Defendant's Request for Sanctions Under Code of Civil Procedure § 128.7 

Where a party seeks sanctions against another party under Code of Civil Procedure § 128.7 the 
party is required to comply with the procedures of Code of Civil Procedure § 128.7(c)(1), 
including serving a copy of the motion for sanctions on the opposing party 21 days prior to filing 
the motion to provide the party an opportunity to withdraw or amend the filing the moving party 
contends violates the statute. (Code Civ. Proc. § 128.7(c)(1).) Plaintiff did not comply with this 
procedural requirement, and the Court under the circumstances declines to impose sanctions on 
its motion. The request for sanctions is denied. 
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 7.  TIME:  9:00   CASE#: MSC20-02378 
CASE NAME: GILBERT MARTIN JR VS GERALD V 
HEARING ON MOTION TO/FOR TAKE JUDICIAL NOTICE RE DEMURRER TO 
COMPLAINT FILED BY GERALD V MARTIN 
* TENTATIVE RULING: * 
 
The Court continues this hearing to May 27, 2021 at 9:00 a.m. 

  

 8.  TIME:  9:00   CASE#: MSC20-02378 
CASE NAME: GILBERT MARTIN JR VS GERALD V 
HEARING ON DEMURRER TO COMPLAINT of MARTIN, JR FILED BY GERALD V 
MARTIN 
* TENTATIVE RULING: * 
 
The Court continues this hearing to May 27, 2021 at 9:00 a.m. 

  

 9.  TIME:  9:00   CASE#: MSC20-02378 
CASE NAME: GILBERT MARTIN JR VS GERALD V 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Court continues this hearing to May 27, 2021 at 9:00 a.m. 

  

10.  TIME:  9:00   CASE#: MSC20-02664 
CASE NAME: DUDUM VS. JUST BE YOGA 
HEARING ON DEMURRER TO COMPLAINT of JACK AND SLYVIA DUDUM FAMILY 
LIMITED FILED BY JENNIFER WENDELL, BRIAN WENDELL 
* TENTATIVE RULING: * 
  

The hearing is continued to allow parties to engage in a good faith meet and confer 
process that complies with the statutory requirements. Code of Civil Procedure section 430.41, 
subdivision (a) states that, before filing a demurrer, “the demurring party shall meet and confer 
in person or by telephone with the party who filed the pleading that is subject to demurrer for the 
purpose of determining whether an agreement can be reached that would resolve the objections 
to be raised in the demurrer.”  
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Counsel has submitted no declaration in support of the demurrer and it is therefore 
impossible to determine whether any conference has occurred. The statutory requirements have 
not been met.  

The hearing on this matter is continued to June 17, 2021 at 9:00 a.m. in Department 33. 
Counsel shall file and serve a declaration showing compliance by June 3, 2021. If the parties 
reach an agreement about any of the matters raised in the demurrer, the declaration shall 
include a description of these matters. 

  

11.  TIME:  9:00   CASE#: MSN21-0533 
CASE NAME: IN RE T.S. 
HEARING ON PTN FOR APPROVAL FOR TRANSFER OF PYMNT RIGHTS ( PTNR) 
* TENTATIVE RULING: * 
 
Appear by Zoom with Petitioner. 

 


